Summary of Express Terms

The proposed code amendment incorporates the requirements of the Arsenic Rule which was promulgated by the United States Environmental Protection Agency (USEPA) on January 22, 2001.  As a condition of primacy, New York State must promulgate a rule no less stringent than the federal rule to assure that public water systems comply with the federal Arsenic Rule.  The Department entered into a Memorandum of Understanding (MOU) with the USEPA regarding rule implementation while the Department pursued the necessary Code amendment.  The MOU outlined responsibilities between the Department and USEPA, Region 2 during the interim period.

The following is a summary of the proposed amendments to Subpart 5-1 of 10 NYCRR Part 5:

Section 5-1.52  Tables

The goal of the Arsenic Rule is to improve public health by reducing exposure to arsenic.  All public water systems are required to meet a reduced maximum contaminant level (MCL) of 0.010 milligrams per liter (mg/L).

Table 1 in Subpart 5-1.52 is proposed to be amended to incorporate the requirements of the Arsenic Rule:

Table 1.  Inorganic Chemicals and Physical Characteristics – Maximum Contaminant Level Determination:  The MCL for arsenic is changed from 0.050 mg/L to 0.010 mg/L.  Determination of an MCL violation is based on a running annual average for systems that monitor more frequently than annually.  Systems monitoring arsenic on an annual or less frequent basis must initiate quarterly monitoring if the MCL at any sample point is exceeded.  However, an MCL violation does not occur until the system has completed one year of quarterly sampling and the running annual average is greater than the MCL. 

Section 5-1.72(f)(12)(i)

The Arsenic Rule requires health effects language to be included in the Annual Water Quality Reports if arsenic concentrations are within a specified range up to and including the MCL.  The existing requirements under Section 5-1.72(f)(12)(i) do not include the MCL in the specified range.  Therefore, proposed amendments to this section include revised language requiring additional health effects language for systems that detect arsenic at levels above 5 micrograms per liter, but less than or equal to the MCL.

Section 5-1.91 Variance from required use of any specified treatment technique

The Best Available Technologies (BATs) table included in 5-1.91(e) has been amended to include additional information about BATs for achieving compliance with the arsenic MCL. In addition, Oxidation/Filtration has been added as a BAT.

A new subdivision (f) of Section 5-1.91 was added to include affordable technologies for achieving compliance with the arsenic MCL for public water systems serving less than 10,000 people.  The previous subdivisions (f), (g), and (h) were renumbered to subdivisions (g), (h), and (i), respectively.

Appendix 5-C.I.B

The amendments to Appendix 5-C.1.B include a new footnote pertaining to arsenic analytical methods 200.7, 200.8 and 3120 B.

Pursuant to the authority vested in the Commissioner of Health by sections 201(1) and 225 of the Public Health Law, Subpart 5-1 of the State Sanitary Code, as contained in Chapter I of Title 10 of the Official Compilation of Codes, Rules and Regulations of the State of New York is amended as follows:

5-1.52, Table 1 is amended as follows:
 

Table 1. Inorganic Chemicals and Physical Characteristics
Maximum Contaminant Level Determination

	Contaminants
	MCL (mg/l) 4
	Determination of MCL violations

	Asbestos

	7.0 million fibers/liter (MFL)
(longer than 10 microns)
	
If the results of a monitoring sample analysis exceed the MCL, the supplier of water shall collect one more sample from the same sampling point within 2 weeks or as soon as practical.

An MCL violation for all contaminants listed in this table, except for Arsenic, occurs when the average1 of the [two results] initial sample and any confirmation sample exceeds the MCL.

MCL violations for Arsenic will be determined as follows:

Compliance with the Arsenic MCL shall be determined based on the analytical result(s) obtained at each sampling point.

For systems which are conducting monitoring at a frequency greater than annual, an Arsenic MCL violation occurs when the running annual average7,8,9 at any sampling point is greater than the MCL. If any one sample would cause the annual average to exceed the MCL at any sampling point, the system is out of compliance with the MCL immediately.

Systems monitoring annually or less frequently whose sample result exceeds the Arsenic MCL7 must begin quarterly sampling10.  The system will not be considered in violation of the MCL until it has completed one year of quarterly sampling and the running annual average7,8,9 at that sampling point is greater than the Arsenic MCL.  If any one sample would cause the annual average to exceed the MCL at any sampling point, the system is out of compliance with the MCL immediately.



	Antimony
	0.006
	

	Arsenic
	[0.05]0.010
	

	Barium
	2.00
	

	Beryllium
	0.004
	

	Cadmium
	0.005
	

	Chromium
	0.10
	

	Cyanide(as free cyanide)
	0.2
	

	Mercury
	0.002
	

	Selenium
	0.05
	

	Silver
	0.1
	

	Thallium
	0.002
	

	Fluoride
	2.2
	

	Chloride
	250.0
	

	Iron
	0.32
	

	Manganese
	0.32
	

	Sodium
	No designated limits3
	

	Sulfate
	250.0
	

	Zinc
	5.0
	

	Color
	15 Units
	

	Odor
	3 Units
	

	Bromate5
	0.010
	Compliance is based on a running annual average of monthly samples, computed quarterly. If the average of samples covering any consecutive four-quarter period exceeds the MCL, the system is in violation of the MCL and must notify the public.

	Chlorite6
	1.0
	Compliance is based on an average of each three-sample set taken in the distribution system in accordance with Table 8B. If the average exceeds the MCL, the system is in violation of the MCL and must notify the public.

	1Rounded to the same number of significant figures as the MCL for the contaminant in question. 
2If iron and manganese are present, the total concentration of both should not exceed 0.5 mg/L. Higher levels may be allowed by the State when justified by the supplier of water. 
3Water containing more than 20 mg/L of sodium should not be used for drinking by people on severely restricted sodium diets. Water containing more than 270 mg/L of sodium should not be used for drinking by people on moderately restricted sodium diets. 
4mg/L = milligrams per liter 

5Community and nontransient noncommunity systems using ozone for disinfection or oxidation must comply with the bromate standard. Systems using surface water or ground water under the direct influence of surface water and serving 10,000 or more people must comply by January 1, 2002. Systems using surface water or ground water under the direct influence of surface water and serving fewer than 10,000 people, or systems using ground water must comply by January 1, 2004. 

6Community and nontransient noncommunity systems using chlorine dioxide as a disinfectant or oxidant must comply with the chlorite standard. Systems using surface water or ground water under the direct influence of surface water and serving 10,000 or more people must comply by January 1, 2002. Systems using surface water or ground water under the direct influence of surface water and serving fewer than 10,000 people, or systems using ground water must comply by January 1, 2004. 

7Arsenic sampling results shall be reported to the nearest 0.001 mg/L.

8Any sample below the method detection limit shall be calculated at zero for the purpose of determining the annual average.  If a system fails to collect the required number of samples, compliance (average concentration) will be based on the total number of samples collected.

9If confirmation samples are collected, the average of the initial sample and any confirmation samples will be used for the determination of compliance and future monitoring requirements.
10Systems are only required to conduct the increased monitoring frequency at the sampling point where the MCL was exceeded and for only the specific contaminant(s) that triggered the system into the increased monitoring frequency.


Paragraph (12)(i) of subdivision (f) of section 5-1.72 is amended to read as follows:


(12)  Additional health effects statements for arsenic, nitrate, lead, total trihalomethanes, and fluoride:


(i)   A system which detects arsenic at levels above 5 ug/l, but [below] less than or equal to the MCL must include in its report a short informational statement about arsenic, using language prescribed by the State. 

Subdivision (e) of section 5-1.91 is amended and subdivisions (f), (g), and (h) are amended and renumbered as subdivisions (g), (h), and (i) and a new subdivision (f) is added to read as follows:

(e) The following are the best technologies, treatment techniques, or other means available for achieving compliance with the maximum contaminant levels for the inorganic chemicals and radionuclides listed in section 5-1.52 table 1 and 7 of this Subpart:

	Chemical Name
	Best Available Technologies

	Antimony
	2,7

	Arsenic5
	1,2,5,6,7,9,136

	Asbestos
	2,3,8

	Barium
	5,6,7,9

	Beryllium
	1,2,5,6,7

	Cadmium
	2,5,6,7

	Chromium
	2,5,62,7

	Cyanide
	5,7,10

	Fluoride
	1,7

	Mercury
	21,4,61,71

	Nickel
	5,6,7

	Nitrite
	5,6,9

	Nitrate
	5,7

	Selenium
	1,23,6,7,9

	Thallium
	1,5

	Gross alpha
	7

	Combined radium (226 and 228)
	5,6,7

	Uranium
	5,6,7,124

	Beta particle and photon activity
	5,7


1BAT only if influent Hg concentrations <10 ug/L.

2BAT for Chromium III only.

3BAT for Selenium IV only.

4Assumes that the system already has coagulation/filtration in place.

5BATs for Arsenic V.  Pre-oxidation may be required to convert Arsenic III to Arsenic V.

6To obtain high removals, iron to arsenic ratio must be at least 20:1.
Key to Best Available Technologies in Table

1 = Activated Alumina
2 = Coagulation/Filtration (not BAT for systems < 500 service connections)
3 = Direct and Diatomite Filtration
4 = Granular Activated Carbon
5 = Ion Exchange
6 = Lime Softening (not BAT for systems < 500 service connections)
7 = Reverse Osmosis
8 = Corrosion Control
9 = Electrodialysis
10 = Chlorine
11 = Ultraviolet

12 = Enhanced coagulation/filtration

13 = Oxidation/Filtration


(f)
The following are the affordable technologies, treatment techniques, or other means available to systems serving 10,000 persons or fewer for achieving compliance with the MCL for arsenic as listed in section 5-1.52 table 1 of this Subpart:
	Small system compliance technology1
	Affordable for listed small system categories2

	Activated Alumina (centralized)
	All size categories

	Activated Alumina (Point-of-Use)3
	All size categories

	Coagulation/Filtration4
	501-3,300, 3,301-10,000

	Coagulation-assisted Microfiltration
	501-3,300, 3,301-10,000

	Electrodialysis reversal5
	501-3,300, 3,301-10,000

	Enhanced coagulation/filtration
	All size categories

	Enhanced lime softening (pH > 10.5)
	All size categories

	Ion Exchange
	All size categories

	Lime Softening4
	501-3,300, 3,301-10,000

	Oxidation/Filtration6
	All size categories

	Reverse Osmosis (centralized)5
	501-3,300, 3,301-10,000

	Reverse Osmosis (Point-of-Use)3
	All size categories


1Small System Compliance Technologies for Arsenic V. Pre-oxidation may be required to convert Arsenic III to Arsenic V.

2The Act (ibid.) specifies three categories of small systems: (i) those serving 25 or more, but fewer than 501, (ii) those serving more than 500, but fewer than 3,301, and (iii) those serving more than 3,300, but fewer than 10,001.

3When point-of-use or point-of-entry devices are used for compliance, programs to ensure proper long-term operation, maintenance, and monitoring must be provided by the water system to ensure adequate performance.

4Unlikely to be installed solely for arsenic removal. May require pH adjustment to optimal range if high removals are needed.

5May not be appropriate for areas where water quantity may be an issue.

6To obtain high removals, iron to arsenic ratio must be at least 20:1.

[(f)](g)
The community water systems and nontransient noncommunity water systems must install and/or use any treatment method identified in subdivisions (d) and (e) of this section as a condition for granting a variance except as provided in subdivision [(g)](h) of this section. If after the system's installation of the treatment method, the system cannot meet the MCL, that system shall be eligible for a variance.

[(g)](h)
If a system can demonstrate through comprehensive engineering assessments, which may include pilot plant studies, that the treatment methods identified in subdivisions (d) and (e) of this section would only achieve a de minimis reduction in contaminants, the State may issue a schedule of compliance that requires the system being granted the variance to examine other treatment methods as a condition of obtaining the variance.

[(h)](i)
If the State determines that a treatment method identified in subdivision [(f)](g) of this section is technically feasible, the State may require the stem to install and/or use that treatment method in connection with a compliance schedule. The State's determination shall be based upon studies by the system and other relevant information.

Appendix 5-C of Subpart 5-1 is amended to include new footnote # 24 as follows:

I. INORGANIC CHEMICALS AND PHYSICAL CHARACTERISTICS (Tables 1 and 2, Subpart 5-1)

B.
Approved Methods for the analysis of INORGANIC CHEMICALS 

	Contaminant
	Methodology1
	EPA Methods
	Reference Method Number

	
	
	
	ASTM Methods2
	Standard Methods3
	Other Methods4

	Arsenic8, 22
	Atomic Absorption; Furnace
	
	D2972-93C
	3113B
	

	
	Atomic Absorption; Platform
	200.95
	
	
	

	
	Hydride-Atomic Absorption
	
	D2972-93B
	3114B
	

	
	ICP-Mass Spectrometry
	200.85,24
	
	
	

	
	Inductively-Coupled Plasma
	200.75, 23,24
	
	3120B23,24
	


24If ultrasonic nebulization is used in the determination of arsenic by EPA Method 200.8, the arsenic must be in the pentavalent state to provide uniform signal response.  For methods 200.7 and 3120 B, both samples and standards must be diluted in the same mixed acid matrix concentration of nitric and hydrochloric acid with the addition of 100 µL of 30% hydrogen peroxide per 100ml of solution. For direct analysis of arsenic with method 200.8 using ultrasonic nebulization, samples and standards must contain one mg/L of sodium hypochlorite.

Summary Regulatory Impact Statement

Introduction

The U.S Environmental Protection Agency (USEPA) promulgated the Arsenic Rule on January 22, 2001.  The Arsenic Rule reduces the enforceable Maximum Contamination Level (MCL) for arsenic from 0.050 milligrams per liter (mg/L) to 0.010 mg/L and clarifies monitoring requirements and procedures used for determining compliance.  In addition, the rule includes clarifications to compliance requirements for new systems and systems using a new source of drinking water.  The compliance date for the new arsenic standard is January 23, 2006, while the clarifications to compliance and new source contaminants monitoring regulations became enforceable on January 22, 2004.  Surface water systems must collect a sample by December 31, 2006 to demonstrate compliance with the revised MCL.  Groundwater systems must collect a sample by December 31, 2007 to demonstrate compliance with the revised MCL, unless the State permits the use of grandfathered data collected after January 1, 2005.

Alternatives

As a condition of primary enforcement responsibility (primacy), States must have rules no less stringent than the federal rules in order to assure that public water systems comply with the requirements of federal rules.  Therefore, to maintain primacy for administering and enforcing the requirements of the rule within the regulatory framework established by the USEPA the New York State Department of Health (NYSDOH) must adopt the federal requirements by amending Subpart 5-1 of the State Sanitary Code.  As such, the NYSDOH did not consider any significant alternatives to the rule.  If the State does not adopt these regulations, the USEPA will enforce these provisions in New York State.  Therefore, public water systems and local and state governments will incur the costs associated with the Arsenic Rule regardless of whether the State adopts these regulations.  Dual oversight by the USEPA and the NYSDOH will result in significant confusion for water systems and will result in conflicts between state and federal regulations.  The proposed revisions to Subpart 5-1 are as protective as, and generally conform to, the U.S. EPA’s National Primary Drinking Water Regulations as specified in Subparts B, C, F, G, O, and Q of 40 CFR Part 141, and Subpart B of 40 CFR Part 142.

Applicability

The new federal Arsenic Rule applies to community water systems (CWSs) and non-transient non-community water systems (NTNCWSs) that have at least 15 service connections or serve at least 25 individuals.  NTNCWSs were not previously subject to the federal standards related to arsenic in drinking water.  In New York State, CWSs and NTNCWSs that have at least 5 service connections or serve at least 15 individuals are currently subject to the MCL and monitoring requirements for arsenic under Subpart 5-1 of the State Sanitary Code.  Also, under the current requirements of Subpart 5-1, transient non-community water systems (TNCWSs) are subject to the arsenic MCL and may be subject to associated monitoring requirements if the State determines that such monitoring is necessary to protect public health.    

Needs and Benefits

The revisions to Subpart 5-1 will improve public health by increasing the level of protection from exposure to Arsenic in drinking water.  The rule is expected to reduce exposure to approximately 33,735 New Yorkers, based on an analysis of recently reported detections above the revised MCL.  According to an economic analysis published by the USEPA, the national annual bladder and cancer cases avoided by reducing arsenic to 0.010 mg/L in CWSs and NTNCs is estimated to be between 37.4 and 55.7 (U.S. EPA, EPA 815-R-00-026. December, 2000).  Based on the same analysis, the number of deaths nationally avoided by reducing arsenic to 0.010 mg/L is estimated to be between 21.3 and 29.8.  It is also estimated that a number of other cases of cancerous and noncancerous diseases, such as skin cancer and heart disease would be prevented by reducing arsenic in drinking water to 0.010 mg/L.  

There are other benefits of reducing the arsenic level in drinking water.  Many consumers purchase bottled water or other water quality improvement products to avoid ingestion of contaminants such as arsenic. Consumer avoidance of tap water sources usually results in costs to the consumers as a result of obtaining an alternate supply of drinking water.  Therefore, it can be assumed that a reduction in arsenic in drinking water will have a long term effect of restoring some level of consumer confidence in the water supply.

Costs

The USEPA presents the national cost estimates for the Arsenic Rule in a document titled “Arsenic in Drinking Water Rule – Economic Analysis” (U.S. EPA, EPA 815-R-00-026. December, 2000).  Cost estimates for compliance with the Arsenic Rule include estimates for treatment, monitoring, and administrative costs incurred by public water systems, and monitoring and administrative costs incurred by States to implement and enforce the rule.  For the revised MCL of 0.010 mg/L, the USEPA estimates that the total annual national cost of compliance is $180 million (annualized over 20 years and are presented in 1999 dollars at a discount rate of 3%).  The USEPA also estimates that the national cost savings associated with the total lung and bladder cancer health benefits from reducing arsenic in drinking water from PWSs is $140 million to $198 million nationally (in 1999 dollars).

Two methods were used to estimate the cost of compliance in New York State.  Both methodologies are based on data obtained from the federal analysis.  In addition, both methods use mitigation costs, arsenic monitoring and reporting costs, and implementation costs for New York that are directly proportional to the estimated national costs.  

As presented in Table 1, compliance costs for public water systems located in New York State were estimated to be approximately $3.0 million using Method 1 and $1.0 million using Method 2.  Compliance cost to New York State government was estimated as $1.0 million under both Method 1 and Method 2, and is based on the state compliance cost estimated by the USEPA.  Therefore, the total cost of compliance with the Arsenic Rule was estimated to be approximately $4.0 million using Method 1 and $2.0 million using Method 2.

	Table 1. Estimated Annual National and New York State Arsenic Rule Compliance Costa

	System Costs:
	Total Estimated Annual Costb

	
	National
	New York State

	
	
	Method 1
	Method 2

	Treatment
	$176.7M
	$3.0M
	$1.0M

	Monitoring/Administrative
	$2.7M
	$45,900
	

	State Costs
	$1.0M
	$1.0M
	$1.0M

	TOTAL COST
	$180.4M
	$4.0M
	$2.0M

	aNational data was obtained from USEPA document, “Arsenic in Drinking Water Rule – Economic Analysis.” EPA 815-R-00-026. December 2000.

bEstimated costs are annualized over 20 years and presented are in 1999 dollars at a discount rate of 3%.


In estimating compliance cost incurred by New York systems using Method 1, it was assumed that the systems predicted to be in noncompliance with the Arsenic Rule serve similar populations and fall into similar service type categories to noncompliant systems nationwide.  Method 2 on the other hand, accounts for economies of scale in that it breaks costs down by system population or service area type.  While Method 1 may be an acceptable method for estimating the average system cost for states nationwide, Method 2 may provide a more accurate cost estimate to systems located in New York State, since Method 2 accounts for the size and service type of the systems most likely to be affected by the new Arsenic Rule.

Public Notice Requirements

In order for public water systems to comply with the Arsenic Rule, systems must provide public notice in certain circumstances. The Arsenic Rule requires systems to provide a Tier 2 public notice (notice within 30 days) for violation of the arsenic standard and a Tier 3 public notice (annually) for violations of the monitoring and testing procedure requirements.
Regulatory Impact Statement

Statutory Authority

Section 201(1)(l) of the Public Health Law authorizes the New York State Department of Health (NYSDOH) to supervise and regulate the sanitary aspects of water supplies.  Section 225(5)(a) of the Public Health Law empowers the Public Health Council to establish, amend or repeal regulations of the State Sanitary Code to insure the protection of public health. 

Legislative Objectives

As a condition of primary enforcement responsibility (primacy) required in Section 300g-2(a)(1) of Part B of Subchapter XII of Chapter 6A of Title 42 of the United States Code (USC), States must have rules no less stringent than the federal rules in order to assure that public water systems comply with the requirements of federal rules.  Accordingly, the requirements of the federal rules must be incorporated into Subpart 5-1 of the State Sanitary Code for New York to maintain primary responsibility (primacy) for enforcing and implementing these drinking water standards within the regulatory framework established by the United States Environmental Protection Agency (USEPA).  

The USEPA promulgated the Arsenic Rule on January 22, 2001.  The Arsenic Rule reduces the enforceable Maximum Contamination Level (MCL) for arsenic from 0.050 milligrams per liter (mg/L) to 0.010 mg/L and clarifies monitoring requirements and procedures used for determining compliance.  In addition, the rule includes clarifications to compliance requirements for new systems and systems using a new source of drinking water.  The new federal Arsenic Rule applies to Community Water Systems (CWSs) and Non-Transient Non-Community Water Systems (NTNCWSs).  NTNCWSs were not previously subject to the federal standards related to arsenic in drinking water.  However, in New York State, NTNCWSs are currently subject to the MCL and monitoring requirements for arsenic under Subpart 5-1 of the State Sanitary Code.  Also, under the current requirements of Subpart 5-1, transient non-community water systems (TNCWSs) are subject to the arsenic MCL and may be subject to associated monitoring requirements if the State determines that such monitoring is necessary to protect public health.

The new federal Arsenic Rule became effective on February 22, 2002.  The compliance date for the new arsenic standard of 0.010 mg/L is January 23, 2006, while the clarifications to compliance and new source contaminants monitoring regulations became enforceable on January 22, 2004. 

By adopting these regulations, with an MCL no less stringent than the federal Arsenic Rule, the State can retain primacy for Arsenic in public drinking water systems.  If the State does not adopt these regulations, the USEPA will enforce these provisions in New York State.  Therefore, public water systems and local and state governments will incur the costs associated with the Arsenic Rule regardless of whether the State adopts these regulations.  Dual oversight by the USEPA and the NYSDOH will result in significant confusion for water systems and will result in conflicts between state and federal regulations.

Needs and Benefits

The revisions associated with the Arsenic Rule will improve public health by increasing the level of protection from exposure to Arsenic in drinking water.  The rule is expected to reduce exposure to approximately 33,735 New Yorkers, based on an analysis of recently reported detections above the revised MCL.  According to an economic analysis published by the USEPA, the national annual bladder and cancer cases avoided by reducing arsenic to 0.010 mg/L in CWSs and NTNCs is estimated to be between 37.4 and 55.7 (U.S. EPA, EPA 815-R-00-026. December, 2000).  Based on the same analysis, the number of deaths avoided by reducing arsenic to 0.010 mg/L is estimated to be between 21.3 and 29.8.  It is also estimated that a number of other cases of cancerous and noncancerous diseases, such as skin cancer and heart disease would be prevented by reducing arsenic in drinking water to 0.010 mg/L.  

There are other benefits of reducing the arsenic level in drinking water.  Many consumers purchase bottled water or other water quality improvement products to avoid ingestion of contaminants such as arsenic. Consumer avoidance of tap water sources usually results in costs to the consumers as a result of obtaining an alternate supply of drinking water.  Therefore, it can be assumed that a reduction in arsenic in drinking water will have a long term effect of restoring some level of consumer confidence in the water supply.

Costs

The USEPA presents the national cost estimates for the Arsenic Rule in a document titled “Arsenic in Drinking Water Rule – Economic Analysis” (U.S. EPA, EPA 815-R-00-026. December, 2000).  Cost estimates for compliance with the Arsenic Rule include estimates for treatment, monitoring, and administrative costs incurred by public water systems, and monitoring and administrative costs incurred by States to implement and enforce the rule.  For the revised MCL of 0.010 mg/L, the USEPA estimates that the total annual national cost of compliance is $180 million
 (U.S. EPA, EPA 815-R-00-026. December, 2000).  The USEPA also estimates that the national cost savings associated with the total lung and bladder cancer health benefits from reducing arsenic in drinking water from PWSs is $140 million to $198 million nationally
 (U.S. EPA, EPA 815-R-00-026. December, 2000).

Two methods were used to estimate the cost of compliance in New York State.  Both methodologies are based on data obtained from the federal analysis.  In addition, both methods use mitigation costs, arsenic monitoring and reporting costs, and implementation costs for New York that are directly proportional to the estimated national costs.  The remainder of this section discusses the national and New York State cost estimates in more detail.  Unless noted otherwise, all annual costs were annualized over 20 years and are presented in 1999 dollars at a discount rate of 3%.

Table 1 presents a summary of the national and state cost estimates for compliance with the Arsenic Rule.

	Table 1. Estimated Annual National and New York State Arsenic Rule Compliance Costa

	System Costs:
	Total Estimated Annual Costb

	
	National
	New York State

	
	
	Method 1
	Method 2

	Treatment
	$176.7M
	$3.0M
	$1.0M

	Monitoring/Administrative
	$2.7M
	$45,900
	

	State Costs
	$1.0M
	$1.0M
	$1.0M

	TOTAL COST
	$180.4M
	$4.0M
	$2.0M

	aNational data was obtained from USEPA document, “Arsenic in Drinking Water Rule – Economic Analysis.” EPA 815-R-00-026. December 2000.

bEstimated costs are annualized over 20 years and presented are in 1999 dollars at a discount rate of 3%.


Method 1

Method 1 is based on the ratio of public water systems in New York State that are predicted to require treatment or predicted to be subject to increased monitoring to similar systems nationwide.  Based on the USEPA economic analysis, there are a total of 54,352 CWSs and 20,255 NTNCWSs nationwide that are subject to the new requirements under the Arsenic Rule (U.S. EPA, EPA 815-R-00-026. December, 2000).  However, only those systems which have arsenic present in the finished water supply at concentrations exceeding the revised MCL of 0.010 mg/L would incur costs associated with treatment.  Similarly, only those systems that exceed the revised MCL would be triggered into an increased monitoring frequency, thus incurring additional monitoring costs. Therefore, the USEPA’s treatment cost estimate incurred by public water systems only included a fraction of the total number of systems subject to the rule.  Based on arsenic occurrence data used in the USEPA cost analysis, nationally there are approximately 3,445 public water systems (2,388 CWSs and 1,057 NTNCWSs) that are predicted to have a mean arsenic concentration greater than 0.010 mg/L (U.S. EPA, EPA 815-R-00-23. December, 2000).

In New York State, approximately 10,333 public water systems will be subject to the revised arsenic standard.  These public water systems include CWSs, NTNCWSs, and TNCWSs.  According to historical monitoring data obtained from the Department’s Safe Drinking Water Information System (SDWIS) database and local health department files, it is estimated that approximately 58 public water systems in New York State, most serving a population of less than 3,330 people, may have to modify their operations to comply with the requirements of the Arsenic Rule.  This is 1.7% (i.e., 58 ÷ 3,445 x 100) of the number of systems nationwide predicted to require some form of arsenic mitigation. 

Treatment Costs

The USEPA estimated the costs of various compliance technologies, including centralized treatment technologies, associated waste disposal technologies, and Point-of Use (POU) treatment technologies (excluding pre-treatment costs).  Costs of each treatment method were estimated as functions of system size, design flow (used to calculate capital costs), average flow (used to calculate operating and maintenance costs), and influent arsenic concentration (U.S. EPA, EPA 815-R-00-026. December, 2000).  As a result of USEPA’s cost analysis, the estimated national annualized treatment costs to public water systems is $176.7 million (U.S. EPA, EPA 815-R-00-026. December, 2000).

By applying the percentage of systems requiring treatment that are located in New York  State to the national treatment cost, the treatment costs to public water systems in New York State can be estimated as follows:


Treatment Cost (New York Systems)

=
National Treatment Cost x 1.7%








=
$176.7 million x 1.7%








=
$3.0 million

It is important to note that there is substantial variability in how systems will elect to comply with the Arsenic Rule.  Compliance method choices will vary depending on baseline source water arsenic concentrations, system size and location, types of treatment currently in place, and availability of alternative sources.  In addition, the source water pH, total dissolved solids, sulfides, and other salts can change the effectiveness of arsenic removal technologies.  All of these variables ultimately affect the cost of compliance with the arsenic standard.

Monitoring and Administrative Costs

Under Subpart 5-1 of the State Sanitary Code, systems are already required to monitor for arsenic annually (for surface water systems) or triennially (for groundwater systems), as required by the federal Arsenic Rule.  The Arsenic Rule also imposes the requirement of systems to monitor arsenic on a quarterly basis when the MCL is exceeded.  Although this requirement is also currently in place in New York State under Subpart 5-1, the Arsenic Rule will still impose an increase in monitoring costs for some systems that find exceedances more frequently at the revised MCL of 0.010 mg/L.

Public water systems will also incur administrative costs associated with implementing the revised arsenic program under the Arsenic Rule.  Systems will need to allocate time and staff to establish and maintain the programs necessary to comply with the proposed rule and new monitoring requirements.  In addition, systems will incur one-time start-up costs for reviewing the rule and training operators.

Based on the USEPA economic analysis, the total net monitoring costs to systems were estimated over a 20-year period.  The net costs are equal to the difference between the cost of the revised monitoring requirements and the cost of the current monitoring requirements.  When estimating monitoring costs, the USEPA included costs for sample collection, preparation, delivery to the laboratory, analysis, and review of sample results (U.S. EPA, EPA 815-R-00-026. December, 2000).  Administrative costs incurred by public water systems were estimated based on hourly rates (including overhead and fringe) and the estimated number of hours required to complete various activities (U.S. EPA, EPA 815-R-00-026. December, 2000).  The estimated total annual national monitoring and administrative costs to public water systems is $2.7 million (U.S. EPA, EPA 815-R-00-026. December, 2000).  

In estimating the annual monitoring and administrative costs to systems in New York State, it was assumed that the number of systems in New York potentially requiring treatment (i.e., having reported arsenic concentrations greater than 0.010 mg/L) is equal to the number of systems triggered into an increased monitoring frequency.  By applying the same methodology used for estimating system treatment costs in New York State, the annual monitoring and administrative costs to systems in New York can be estimated as follows:


System Monitoring/Administrative Cost (New York Systems)
=
$2.7 million x 1.7%












=
$45,900
State Costs

States will also need to allocate time and staff to establish and maintain the programs necessary to implement the requirements under the Arsenic Rule.  State activities include developing and adopting state regulations, training staff and public water systems, providing technical assistance, responding to MCL violations and other enforcement actions, and reviewing waiver applications.  

The estimated annual state compliance cost to New York State was estimated at $1.0 million and is based on the annual state compliance cost estimated by the USEPA (U.S. EPA, EPA 815-R-00-026. December, 2000).

Method 2

Cost estimates using Method 2 were based on the average annual compliance cost per system (as reported by the USEPA) and the number of systems in New York State in each size category (for CWSs) or service area type (for non-community water systems) that will potentially be in noncompliance with the new Arsenic Rule.  As discussed previously, it is estimated that approximately 58 public water systems in New York State will need to modify their operations to comply with the revised arsenic standard.  Thirty-one of these systems are CWSs, while 5 are NTNCWSs and 22 are TNCWSs.

Table 2 shows a breakdown of the average annual compliance cost per CWS by system size, along with the number of systems potentially out of compliance with the new arsenic standard.

	
Table 2. Estimated Annual Compliance Cost for New York CWSs by System Size

	System Size (population served) 
	Systems in New York State in non-compliancea
	Avg. Annual Cost per CWSsb,c,d
	Est. Annual Cost to CWSs in New York State 

	( 100

101 – 500

501 – 1,000

1,001 – 3,300

3,301 – 10,000

10,001 – 50,000

50,001 – 100,000

100,000 – 1,000,000
	14

6

2

7

2

0

0

0
	$6,494

$12,358

$22,100

$53,086

$111,646

$531,584

-

$1,340,716
	$90,916

$74,148

$44,200

$371,602

$223,292

$0

$0

$0

	Total estimated compliance cost  for CWSs in New York State
	31
	-
	$804,158

	a  Based on historical monitoring data obtained from SDWIS and local health department files.

b  System compliance costs includes treatment, monitoring, and administrative costs
c  Estimated annual cost per system was annualized over 20 years and is presented in 1999 dollars at a discount rate of 3%.

d  Cost data obtained from USEPA document, “Technical Fact Sheet: Final Rule for Arsenic in Drinking Water.”  EPA 815-F-00-016.  January, 2001.


Table 3 shows a breakdown of the average annual compliance cost per non-community water system by service area type (e.g., campgrounds, schools, mobile home parks, etc.), along with the number of systems within each service area type that may potentially be out of compliance with the new arsenic standard.

	Table 3. Estimated Annual Compliance Cost for New York Non-community Water Systems by Service Area Type

	Service Area Type 
	Systems in New York State in non-compliancea
	Avg. Annual Cost per Systemb,c
	Est. Annual Cost to Systems in New York State 

	Campgrounds/RV Parks

Fire Department/Police Station

Hotel/Motel

Manufacturing (Non-Food)

Migrant Labor Camp

Misc. Recreational Services

Office Parks

Restaurants

Retailers (food related)

Retailers (non-food related)

Schools


	4

1

2

1

2

1

1

10

2

1

2


	$6,104

$5,938

$5,956

$5,780

$5,452

$5,027

$5,310

$5,103

$5,205

$5,097

$6,818


	$24,416

$5,938

$11,912

$5,780

$10,904

$5,027

$5,310

$51,030

$10,410

$5,097

$13,636



	Total estimated compliance cost  for non-community water systems in New York State
	27
	-
	$149,460

	a  Based on historical monitoring data obtained from SDWIS and local health department files.

b Estimated annual cost per system was annualized over 20 years and is presented in 1999 dollars at a discount rate of 3%.

c Cost data obtained from USEPA document, “Arsenic in Drinking Water Rule – Economic Analysis.” EPA 815-R-00-026. December, 2000.


Combining the cost estimates for CWSs and non-community water systems from tables 2 and 3, respectively, the total estimated annual system compliance cost for systems located in New York State is approximately $953,618 (or ≈ $1.0 million).  The estimated annual compliance cost incurred by New York State government was estimated at $1.0 million and is based on the annual state compliance cost estimated by the USEPA (U.S. EPA, EPA 815-R-00-026. December, 2000).

Method 1 vs. Method 2

In summary, the compliance cost for New York systems was estimated to be approximately $3.0 million using Method 1 and $1.0 million using Method 2.  State compliance cost estimates using Method 1 and Method 2 were estimated to be equal to the state compliance cost estimated by the USEPA (i.e., $1 million).  Therefore, the total cost of compliance with the Arsenic Rule was estimated to be approximately $4.0 million using Method 1 and $2.0 million using Method 2.

In estimating compliance cost incurred by New York systems using Method 1, it was assumed that the systems predicted to be in noncompliance with the Arsenic Rule serve similar populations and fall into similar service type categories to noncompliant systems nationwide.  Method 2 on the other hand, accounts for economies of scale in that it breaks costs down by system population or service area type.  While Method 1 may be an acceptable method for estimating the average system cost for states nationwide, Method 2 may provide a more accurate cost estimate to systems located in New York State, since Method 2 accounts for the size and service type of the systems most likely to be affected by the new Arsenic Rule.

Costs to State Government

In addition to the state administrative costs discussed previously, State agencies that operate water systems as defined in Part 5 of the State Sanitary Code may also experience increased costs as a result of the Arsenic Rule.  According to SDWIS, there are currently 270 State-owned public water systems that will be subject to the revised arsenic standard.  However, as discussed previously, only those systems with a finished water supply containing arsenic at a concentration exceeding the revised MCL of 0.010 mg/L are likely to incur mitigation costs and an increase in monitoring costs.  Systems not exceeding the MCL are not likely to be affected by the new Arsenic Rule because the monitoring requirements for systems with low arsenic levels, as specified in the Arsenic Rule, are already required under Subpart 5-1.

Of the 270 State-owned or operated systems in New York that will be subject to the revised arsenic standard, 3 systems may potentially be in noncompliance with the revised MCL.  Using the average annual system costs for these three systems, as obtained from the USEPA economic analysis, the estimated annual compliance costs for state-owned systems is $112,110, as shown in Table 4.

	Table 4. Estimated Annual Compliance Cost for State-Owned or -Operated Systems

	Service Type
	Number of Systems Potentially in non-compliancea
	Avg. Annual Cost per Systemb,c
	Est. Annual Cost to State-Owned or Operated System 

	CWSs
1,001 – 3,300

Non-Community Water Systems

Fire Departments/Police Stations


	2

1


	$53,086

$5,938


	$106,172

$5,938



	Total estimated compliance cost  for State-Owned or Operated Systems
	3
	-
	$112,110

	a  Based on historical monitoring data obtained from SDWIS and local health department files.

b  Estimated annual cost per system was annualized over 20 years and is presented in 1999 dollars at a discount rate of 3%.

c  Cost data for non-community water systems were obtained from USEPA document, “Technical Fact Sheet: Final Rule for Arsenic in Drinking Water.”  EPA 815-F-00-016.


Costs to Local Government

The revisions to Subpart 5-1 of the State Sanitary Code will apply to all local governments (town, village, county, authorities or area-wide improvement districts) that own or operate a public water system.  Based on data obtained from SDWIS, there are currently 1,952 public water systems owned or operated by local governments in New York State that will be subject to the revised arsenic standard.  Of these systems, 15 have had reported arsenic concentrations exceeding the revised MCL, and thus are likely to incur a cost increase as a result of the revised regulations.  Using the average annual system costs from Tables 2 and 3, the estimated annual compliance costs for local government-owned or operated systems is $588,011, as shown in Table 5.

	Table 5. Estimated Annual Compliance Cost for Local Government-Owned or Operated Systems

	System Size (population served)  

or

Service Type
	Number of Systems Potentially in non-compliancea
	Avg. Annual Cost per Systemb,c,d
	Est. Annual Cost to Locally-Owned or Operated System 

	CWSs

< 100

101 – 500

501 – 1,000

1,001 – 3,300

3,301 – 10,000

CWSs Subtotal

Non-community Water Systems

Misc. Recreational Services

Non-community Systems Subtotal
	2

3

2

5

2

14

1

1
	$6,494

$12,358

$22,100

$53,086

$111,646

-

$5,027

-
	$12,988

$37,074

$44,200

$265,430

$223,292

$582,984

$5,027

$5,027

	Total estimated compliance cost  for Local Government-Owned or Operated Systems
	15
	-
	$588,011

	a  Based on historical monitoring data obtained from SDWIS and local health department files.

b  Estimated annual cost per system was annualized over 20 years and is presented in 1999 dollars at a discount rate of 3%.

c  Cost data for CWSs were obtained from USEPA document, “Arsenic in Drinking Water Rule – Economic Analysis.” EPA 815-R-00-026.

d Cost data for non-community water systems were obtained from USEPA document, “Technical Fact Sheet: Final Rule for Arsenic in Drinking Water.”  EPA 815-F-00-016.


Costs to Privately Regulated Parties

The requirements of the Arsenic Rule also apply to privately owned or operated public water systems.  According to data obtained from SDWIS, there are currently 8,045 privately owned systems in New York State that will be subject to the revised arsenic standard. Of these systems, 40 have had reported arsenic concentrations exceeding the revised MCL, and thus are likely to incur a cost increase as a result of the revised regulations.  Using the average annual system costs from Tables 2 and 3, the estimated annual compliance costs for privately-owned or operated systems is $253,891, as shown in Table 6.

	Table 6. Estimated Annual Compliance Cost for Privately-Owned or -Operated Systems

	System Size (population served)  

or

Service Type
	Number of Systems Potentially in non-compliancea
	Avg. Annual Cost per Systemb,c,d
	Est. Annual Cost to Privately-Owned or Operated System 

	CWSs

< 100

101 – 500

CWSs Subtotal

Non-community Water Systems

Campgrounds/RV Parks

Hotel/Motel

Manufacturing (Non-Food)

Migrant Labor Camp

Office Parks

Restaurants

Retailers (food related)

Retailers (non-food related)

Schools

Non-community Systems Subtotal
	12

3

15

4

2

1

2

1

10

2

1

2

25
	$6,494

$12,358

-

$6,104

$6,153

$5,780

$5,452

$5,310

$5,103

$5,205

$5,097

$6,818

-
	$77,928

$37,074

$115,002

$24,416

$12,306

$5,780

$10,904

$5,310

$51,030

$10,410

$5,097

$13,636

$138,889

	Total estimated compliance cost  for Privately-Owned or Operated Systems
	40
	-
	$253,891

	a  Based on historical monitoring data obtained from SDWIS and local health department files.
b  Estimated annual cost per system was annualized over 20 years and is presented in 1999 dollars at a discount rate of 3%.

c  Cost data for CWSs were obtained from USEPA document, “Arsenic in Drinking Water Rule – Economic Analysis.” EPA 815-R-00-026.

d Cost data for non-community water systems were obtained from USEPA document, “Technical Fact Sheet: Final Rule for Arsenic in Drinking Water.”  EPA 815-F-00-016.


Local Government Mandates

Under the proposed revisions to Subpart 5-1 of the State Sanitary Code, the new arsenic standard and associated monitoring requirements apply to CWSs, NTNCWSs, and TNCWSs.  The federal Arsenic Rule, on the other hand, does not apply to TNCWSs.  In New York State, many of the systems subject to the requirements of the proposed revisions to Subpart 5-1 are owned and operated by a county, city, town, village, or school district.  Aside from the expanded applicability of the proposed revisions compared with the federal requirements, the requirements imposed on local governments by this rulemaking are similar to those imposed by the federal regulations.

Paperwork

In order for public water systems to comply with the Arsenic Rule, systems must provide public notice in certain circumstances. The Arsenic Rule requires systems to provide a Tier 2 public notice (notice within 30 days) for violation of the arsenic standard and a Tier 3 public notice (annually) for violations of the monitoring and testing procedure requirements.

Duplication

The proposed revisions to Part 5 of the State Sanitary Code incorporate federal standards for the Arsenic Rule, as required by 40 CFR Part 141.  The intent of the revisions is for New York State to maintain primacy vis-à-vis the Federal Government (USEPA) to regulate public water systems under the Safe Drinking Water Act.  If the proposed revisions to the State Sanitary Code are not adopted, operators of public water systems may be subject to differing state and federal requirements.

Alternatives

The revisions incorporating the requirements of the Arsenic Rule are federally mandated. The NYSDOH did not consider any significant alternatives to the rule, because to maintain primacy for administering and enforcing the requirements of the rule, the NYSDOH must adopt the federal requirements by amending Subpart 5-1 of the State Sanitary Code.  If the State does not adopt these regulations, the USEPA will enforce the provisions of the Arsenic Rule in New York State.  Therefore, public water systems and local and state governments will incur the costs associated with the Arsenic Rule regardless of whether the State adopts these regulations.

Federal Standards

The revisions to Subpart 5-1 of the State Sanitary Code associated with the Arsenic Rule are as protective as, and generally conform to, the U.S. EPA’s National Primary Drinking Water Regulations as specified in Subparts B, C, F, G, O, and Q of 40 CFR Part 141, and Subpart B of 40 CFR Part 142.  However, the maximum contaminant levels for inorganic compounds (including arsenic) currently specified under Subpart 5-1 are applicable to all public water systems, including TNCWSs and systems that have at least 5 service connections or serve at least 25 individuals.  TNCWSs may also be subject to the monitoring requirements for inorganic compounds, as currently specified in Subpart 5-1, if the State determines that such monitoring is necessary to protect public health.  The requirements of the federal Arsenic Rule, on the other hand, are not applicable to TNCWSs.  The federal regulations are applicable to only CWSs and NTNCWSs that have at least 15 service connections or serve at least 25 individuals.  To be more protective of public health, the NYSDOH has maintained the applicability of the current requirements under Subpart 5-1 of the State Sanitary Code.  As such, an additional 6,360 public water systems will be subject to the requirements of the proposed revisions to Subpart 5-1, compared to the number of systems that would have been subject to the requirements using the federal applicability.  However, of these 6,360 systems, only 22 have reported arsenic concentrations exceeding the revised MCL of 0.010 mg/L, and are thus likely to be affected by the revisions to Subpart 5-1.

Compliance Schedule

The proposed revisions to Subpart 5-1 requires that all public water systems (10,333 systems) in New York State comply with the Arsenic Rule.  For the purpose of compliance, the revised arsenic standard and monitoring requirements are effective on January 23, 2006.  Surface water systems must collect a sample by December 31, 2006 to demonstrate compliance with the revised MCL.  Groundwater systems must collect a sample by December 31, 2007 to demonstrate compliance with the revised MCL, unless the State permits the use of grandfathered data collected after January 1, 2005.

Contact Person

William R. Johnson

New York State Department of Health

Office of Regulatory Reform

Empire State Plaza, 2415 Corning Tower

Albany, NY 12237

Telephone:
(518) 473-7488

FAX:
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REGSQNA@health.state.ny.us
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Regulatory Flexibility Analysis

for Small Businesses and Local Governments

Effect of Rule

All public water systems in New York State must comply with the requirements of the Arsenic Rule.  There are approximately 9,952 small public water systems in New York State that are subject to this regulation.  For the purpose of this analysis, a small system (business) is defined as a public water system that serves 3,300 people or less.  Among these 9,952 small systems, approximately 9,634 are either privately-owned or owned by local government (8,025 privately-owned and 1,609 local government-owned). The remainder are owned or operated by the state or federal government.  Systems operated by small businesses consist primarily of restaurants, motels, mobile home parks, apartment complexes, and realty subdivisions, among others.  Systems operated by local government are primarily municipal water systems, or systems serving schools, campgrounds, or other recreation areas.

Only those systems which have arsenic present in the finished water at concentrations exceeding the revised maximum contaminant level (MCL) of 0.010 milligrams per liter (mg/L) will be affected by the Arsenic Rule.  Of the 9,634 privately-owned or local government-owned small systems subject to the requirements of the Arsenic Rule, only 53 systems have reported arsenic concentration in excess of the revised MCL. 

Compliance Requirements

The proposed revisions to Subpart 5-1 of the State Sanitary Code may result in an increase in monitoring, reporting and record-keeping requirements for small businesses and local governments that operate small public water systems.  Systems in violation of the revised arsenic MCL will be subject to an increased monitoring schedule, which would result in increased monitoring costs, along with an increase in associated record-keeping and reporting requirements.  In addition, systems that are in violation of the arsenic standard or monitoring requirements will be required to give public notice to notify consumers that the system failed to comply with the regulation.

Professional Services

Water Systems operated by small businesses and local governments will require the professional services of a certified or approved laboratory to perform water analyses for arsenic.  The laboratory used must be approved by the New York State Department of Health (NYSDOH) under its Environmental Laboratory Approval Program.  It is estimated that sufficient laboratory capability and capacity are available.

For the few systems that are predicted to have arsenic concentrations exceeding the MCL, a licensed professional engineer may be required to design a treatment system to meet the arsenic standard or to design facilities for providing an alternate supply of water.

Compliance Costs to Small Business and Local Governments

It is estimated that the economic impact of the Arsenic Rule will not be significant for the majority of small businesses and local governments that operate small public water systems in New York State.  As mentioned previously, only 53 systems of the 9,634 small privately-owned or local government-owned systems subject to the Arsenic Rule have reported arsenic concentration in excess of the revised MCL.  These systems may incur additional costs in the form of water treatment costs, monitoring and reporting costs, and administrative costs.  For these 53 small systems most affected by the Arsenic Rule, the estimated average annualized compliance cost is $11,664 per system.  Therefore, the estimated total annual compliance cost for small businesses and local governments that operate small systems in New York State is $11,664 x 53 systems, or $618,192.

It is important to note that there is substantial variability in how systems will elect to comply with the Arsenic Rule.  Compliance method choices will vary depending on baseline source water arsenic concentrations, system size and location, types of treatment currently in place, and availability of alternative sources.  In addition, the source water pH, total dissolved solids, sulfides, and other salts can change the effectiveness of arsenic removal technologies.  All of these variables ultimately affect the cost of compliance with the arsenic standard.

Economic and Technological Feasibility

Compliance with the Arsenic Rule is both economically and technologically feasible.  As discussed previously, it is estimated that the economic impact of the Arsenic Rule will not be significant for the majority of small water systems.  Analytical methods currently exist for the analysis of arsenic.  Treatment techniques to reduce the concentration of arsenic in drinking water are well established and understood.  In addition, the USEPA has determined that treatment alternatives available to small systems are affordable.  Also, the NYSDOH has the staff and the expertise to provide technical guidance to public water systems.

Minimizing Adverse Impact

In accordance with Section 202-b(1) of the New York State Administrative Procedures Act, the NYSDOH is required to consider utilizing alternatives that will accomplish the objectives of applicable statutes while minimizing adverse economic impacts of the rule on small businesses.  Consideration is to be given to such alternatives that include the establishment of differing compliance or reporting requirements or timetables that take into account the resources available to small businesses; that use performance rather than design standards; and that provide an exemption from coverage by the rule, or by any part thereof, for small businesses so long as the public health, safety or general welfare is not endangered.

Revisions to Subpart 5-1 of the New York State Sanitary Code incorporate performance based compliance options in the form of Best Available Technology (BAT) and Small System Compliance Technology.  These performance based compliance technologies are alternate methods of achieving compliance with maximum contaminant levels.  Several options are available for achieving compliance with the new arsenic standard.

In addition to the performance based compliance options, current provisions of Subpart 5-1 allow a supplier of water to request, and the NYSDOH to grant a variance or exemption from an MCL or treatment technique requirement.  These pre-existing provisions will provide the regulated community with avenues for relief and no additional provisions are needed to accomplish the requirements of Section 202-b(1) of the New York State Administrative Procedures Act.

In making the determination to grant a variance or an exemption, the NSYDOH takes a variety of factors into consideration including, risk to public health and resources available to the public water system.  In addition to variances and exemptions, current provisions of Subpart 5-1 of the State Sanitary Code allows the NYSDOH to grant a waiver of up to nine years from the initial monitoring frequency for inorganic chemicals (including arsenic).  The NYSDOH will assist small systems and local health departments to determine which systems can obtain the monitoring waiver based on arsenic levels found in samples previously collected.

The costs that will be incurred by small systems are the result of the requirements of the federal Arsenic Rule, which will take effect regardless of state action.  If necessary, the NYSDOH will provide owners and operators of small water systems with training, guidance documents, and technical assistance to help alleviate some of the labor costs associated with the requirements of the Arsenic Rule.  Systems granted a variance, exemption, or monitoring waiver would recognize a reduction in labor and laboratory costs associated with the Arsenic Rule, thereby minimizing potential adverse economic impacts of the rule.

Small Business and Local Government Participation

Many of the public water systems that will be subject to the proposed amendments are towns and villages operating municipal water systems.  The NYSDOH has been discussing the proposed amendments at organizational meetings where small community water systems are represented.  In addition, the NYSDOH representatives have and will continue to explain the new requirements at local meetings of the New York Rural Water Association, the New York Chapter of the American Water Works Association, the Conference of Environmental Health Directors, the New York Association of Towns, and the New York Conference of Mayors, among others.

Rural Area Flexibility Analysis

Types and Estimated Numbers of Rural Areas

For the purpose of the Rural Area Flexibility Analysis, rural areas are defined as counties with a population less than 200,000 and, for counties with a population greater than 200,000, towns with population densities of 150 persons or less per square mile (SAPA Section 102[10] and Executive Law 481[7]).  The following 44 counties have a population less than 200,000:

	Allegany
	
	Hamilton
	
	Schoharie

	Cattaraugus
	
	Herkimer
	
	Schuyler

	Cayuga
	
	Jefferson
	
	Seneca

	Chautauqua
	
	Lewis
	
	St Lawrence

	Chemung 
	
	Livingston
	
	Steuben

	Chenango 
	
	Madison
	
	Sullivan

	Clinton
	
	Montgomery
	
	Tioga 

	Columbia
	
	Ontario
	
	Tompkins

	Cortland
	
	Orleans
	
	Ulster

	Delaware
	
	Oswego
	
	Warren

	Essex
	
	Otsego
	
	Washington

	Franklin
	
	Putnam
	
	Wayne

	Fulton
	
	Rensselaer
	
	Wyoming

	Genesee
	
	Saratoga
	
	Yates

	Greene
	
	Schenectady
	
	


Of the counties with a population equal to or greater than 200,000, the following nine counties have certain townships with population densities of 150 persons or less per square mile.

	Albany
	
	Erie
	
	Oneida

	Broome
	
	Monroe
	
	Onondaga

	Dutchess
	
	Niagara
	
	Orange


All public water systems in New York State must comply with the requirements of the Arsenic Rule.  Therefore, the proposed revisions to Subpart 5-1 of the State Sanitary Code will apply to public water systems located throughout all rural areas in New York State.  This amounts to approximately 7,463 rural systems that will be subject to the requirements of the proposed revisions to Subpart 5-1.  However, only those systems which have arsenic present in the finished water at concentrations exceeding the revised maximum contaminant level (MCL) of 0.010 milligrams per liter (mg/L) will be affected by the proposed revisions to Subpart 5-1.  Based on data obtained from the Safe Drinking Water Information System (SDWIS) database and information provided by local health departments, there are approximately 52 public water systems located in 14 rural counties and/or townships that have reported arsenic concentrations that exceed the revised MCL.

Reporting, Record Keeping, Other Compliance Requirements; and Professional Services


The proposed revisions to Subpart 5-1 of the State Sanitary Code may result in an increase in monitoring, reporting and record-keeping requirements for public water systems.  Systems in violation of the revised arsenic MCL will be subject to an increased monitoring schedule, which would result in increased monitoring costs, along with an increase in associated record-keeping and reporting requirements.  In addition, systems that are in violation of the arsenic standard or monitoring requirements will be required to give public notice to notify consumers that the system failed to comply with the regulation.

Public water systems will require the professional services of a certified or approved laboratory to perform water analyses for arsenic.  The laboratory used must be approved by the New York State Department of Health (NYSDOH) under its Environmental Laboratory Approval Program.  It is estimated that sufficient laboratory capability and capacity are available.  For the few systems that are predicted to have arsenic concentrations exceeding the MCL, a licensed professional engineer may be required to design treatment facilities to meet the arsenic standard or to design facilities for providing an alternate supply of water.

Costs

It is estimated that the economic impact of the proposed revisions to Subpart 5-1 of the State Sanitary Code will not be significant for the majority of systems located in rural areas.  Of the approximately 7,463 rural area systems subject to the requirements of proposed revisions, only 52 systems have reported arsenic concentration in excess of the revised MCL.  These systems may incur additional costs in the form of water treatment costs, monitoring and reporting costs, and administrative costs.  For the 52 rural area systems most affected by the Arsenic Rule, the estimated average annualized compliance cost is $15,828 per system.  Therefore, the estimated total annual compliance cost for rural areas in New York State is $15,828 x 52 systems, or $823,056.

It is important to note that there is substantial variability in how systems will elect to comply with the Arsenic Rule.  Compliance method choices will vary depending on baseline source water arsenic concentrations, system size and location, types of treatment currently in place, and availability of alternative sources.  In addition, the source water pH, total dissolved solids, sulfides, and other salts can change the effectiveness of arsenic removal technologies.  All of these variables ultimately affect the cost of compliance with the arsenic standard.

Minimizing Adverse Impact

In accordance with Section 202-bb(2) of the New York State Administrative Procedures Act, the NYSDOH is required to consider utilizing alternatives that will accomplish the objectives of applicable statutes while minimizing adverse economic impacts of the rule on public and private sector interests in rural areas.  Consideration is to be given to such alternatives that include the establishment of differing compliance or reporting requirements or timetables that take into account the resources available to small businesses; that use performance rather than design standards; and that provide an exemption from coverage by the rule, or by any part thereof, for small businesses so long as the public health, safety or general welfare is not endangered.

Revisions to Subpart 5-1 of the New York State Sanitary Code incorporate performance based compliance options in the form of Best Available Technology (BAT) and Small System Compliance Technology.  These performance based compliance technologies are alternate methods of achieving compliance with maximum contaminant levels.  Several options are available for achieving compliance with the new arsenic standard.

In addition to the performance based compliance options, current provisions of Subpart 5-1 allow a supplier of water to request, and the NYSDOH to grant a variance or exemption from an MCL or treatment technique requirement.  These pre-existing provisions will provide the regulated community with avenues for relief and no additional provisions are needed to accomplish the requirements of Section 202-bb(2) of the New York State Administrative Procedures Act.

In making the determination to grant a variance or an exemption, the NSYDOH takes a variety of factors into consideration including, risk to public health and resources available to the public water system.  In addition to variances and exemptions, current provisions of Subpart 5-1 of the State Sanitary Code allows the NYSDOH to grant a waiver of up to nine years from the initial monitoring frequency for inorganic chemicals (including arsenic).  The NYSDOH will assist small systems and local health departments to determine which systems can obtain the monitoring waiver based on arsenic levels found in samples previously collected.

The costs that will be incurred by systems located in rural areas are the result of the requirements of the federal Arsenic Rule, which will take effect regardless of state action.  If necessary, the NYSDOH will provide owners and operators of water systems located in rural areas with training, guidance documents, and technical assistance to help alleviate some of the labor costs associated with the requirements of the Arsenic Rule.  Systems granted a variance, exemption, or monitoring waiver would recognize a reduction in labor and laboratory costs associated with the Arsenic Rule, thereby minimizing potential adverse economic impacts of the rule.

Rural Area Participation

Many of the community water systems that will be affected by the proposed amendments are towns and villages operating municipal water supplies. The NYSDOH has been discussing the proposed amendments at organizational meetings where small community water systems are represented. The NYSDOH representatives have and will continue to explain the new requirements at local meetings of the New York Rural Water Association, the New York Chapter of the American Water Works Association, the Conference of Environmental Health Directors, the New York Association of Towns, and the New York Conference of Mayors, among others.

Job Impact Statement

Nature of Impact

The New York State Department of Health (NYSDOH) has determined that this rulemaking will not have a substantial adverse impact on jobs and employment opportunities.  It may require public water systems to increase the frequency of monitoring water quality and possibly install water treatment equipment to reduce arsenic concentrations.  Its impact on employment, if any, is expected to be positive for the construction/water treatment industry during the first years of implementation.

Categories and Numbers Affected

The proposed amendments will not decrease the number of jobs in New York State. Also, it is unlikely that there will be an increase in employment due to the increased monitoring and treatment requirements for some systems.

Regions of Adverse Impact

The proposed rule will not have a disproportionate adverse impact on jobs or employment opportunities in specific regions in New York State.

Minimizing Adverse Impact

No adverse impact on jobs in New York State is anticipated.

Self-employment Opportunities

No self-employment opportunities are anticipated as a result of the proposed rule.

� Estimated costs are annualized over 20 years and are presented in 1999 dollars at a discount rate of 3%.


� 1999 dollars
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